ACCOUNTABILITY TOOLS

Even Start Family Literacy Program

State educational agencies (SEAs) have available a variety of legal options from which they may choose to help ensure that local Even Start projects (subgrantees) are accountable for the use of Even Start funds.  This document describes the following applicable federal accountability tools, starting generally from the beginning of the subgrant cycle:

· Deny an application for a new award (in a competition for new subgrant awards)

· Deny an application for annual continuation funding for insufficient progress on the State’s indicator of program quality

· Deny annual continuation funding for reasons other than insufficient progress on the State indicators

· Temporarily suspend payment (mid-year, in whole or part)

· Withhold payment (mid-year, in whole or part)

· Terminate a project (mid-year, involuntary termination)

· Terminate a project (mid-year, voluntary termination or termination by agreement)

· Order repayment (of misspent or misapplied Federal funds)

· Consider a project as “high-risk” (options:  special conditions on the award; pay on reimbursement basis rather than in advance; withhold authority to proceed to next stage until performance approved; additional reporting; additional project monitoring; requiring technical or management assistance; requiring additional prior approvals) 

These tools are not mutually exclusive from one another, and you may use them in combination as appropriate at different stages of the subgrant cycle.  Your State may have additional accountability options or procedural requirements, such as placing special conditions on a new subgrant award before considering the subgrant as “high-risk” under EDGAR Part 80.  We urge you to become familiar with the full range of accountability tools available to you, so that you can use them effectively to build strong Even Start programs in your State.  

Each type of accountability option generally requires different procedural steps, some of which are subject to hearing rights.  This document summarizes the above options available under Federal law, and the applicable procedural steps.  We encourage you also to consult with your State attorney about any applicable State procedures, such as hearing requirements.  A State may follow its own hearing and appeal procedures to the extent that they are not inconsistent with the requirements in the Even Start law (Subpart 3 of Part B of Title I of the Elementary and Secondary Education Act (ESEA), the General Education Provisions Act (GEPA), and the Education Department General Administrative Regulations (EDGAR)*.  

________________________________

*  The Even Start law (Subpart 3, Part B, Title I, ESEA) can be found at the following website: http://www.ed.gov/policy/elsec/leg/esea02/pg6.html .   Applicable GEPA provisions can be found at:  Section 432 of GEPA (Title 20, Section 1231b-2, United States Code):  http://www4.law.cornell.edu/uscode/20/1231b-2.html ; Section 440 of GEPA (Title 20, Section 1232c, United States Code): http://www4.law.cornell.edu/uscode/20/1232c.html .  Applicable EDGAR enforcement provisions can be found at: http://www.ed.gov/policy/fund/reg/edgarReg/edgar.html.
	ACTION


	REQUIRED STEPS

	A. DENY NEW AWARD (in a competition for new subgrant awards)

Authority:  Section 432(a), GEPA, 20 U.S.C. 1231b-2(a); EDGAR, 34 CFR 76.401(c) and (d)(2)
	The SEA approves applications for new subgrants in accordance with the procedures in section 1238 of the ESEA.  For any application for a new subgrant that is not approved, the SEA applies the following procedures:

1.  The SEA gives the applicant notice of its final agency action.

2.  The SEA provides the applicant an opportunity for a formal hearing if—

· the applicant requests a hearing within 30 days of the SEA’s final action; and
· the applicant alleges a violation of State or Federal law, rules, regulations, or guidelines governing the Even Start program. 

3.  As required by section 432(a) of GEPA, the SEA provides the formal hearing (“GEPA section 432(a) hearing”) within 30 days of a timely and sufficient hearing request, and includes a minimum of-- 

· notice of the hearing to the applicant;

· an opportunity for the applicant to participate in the hearing and be represented by counsel;

· an opportunity for the parties either orally or in writing to present and challenge evidence in an orderly fashion before an impartial decisionmaker; and

· a resulting record that would provide the basis for a review of the  SEA’s final action following the hearing.   (In re Clovis Unified School District)

3.  The SEA issues a written ruling within 10 days after the formal hearing with supporting reasons upholding the final action, or rescinding the final action if it determines that the final action is contrary to State or Federal rules, regulations, or guidelines governing the program.  

4.  If the SEA does not rescind its final action, the applicant may appeal the SEA’s action to ED concerning Federal rules, regulations, or guidelines, by filing notice with the Secretary within 20 days of receiving notice from the SEA of the SEA’s final action.   

                                   

	B. DENY ANNUAL CONTINUATION FUNDING for insufficient progress on the State’s indicators of program quality 

Authority:  Initial SEA Action:  Section 1238(b)(4), ESEA, 20 U.S.C. 6381g(b)(4); Final SEA Action:  Section 432(a), GEPA; EDGAR,  34 CFR 76.401(c) and (d)(2) and 80.43


	The SEA may refuse to award further funds to a project if the SEA finds that the project has not sufficiently improved the performance of the Even Start program as evaluated based on the State’s indicators of program quality.   The SEA then follows the following procedures:

1.  Initial SEA Action

Before the project is discontinued, the SEA--

· provides technical assistance; and
· gives the project notice of the proposed action and an opportunity for a hearing.  This hearing may be informal rather than a formal “GEPA section 432” hearing, so long as permitted by State law and policy.

2.  Final SEA Action

      The SEA follows the procedures for a “GEPA section 432” formal hearing (see

      section A above).  



	C.  DENY ANNUAL CONTINUATION FUNDING for reasons other than insufficient progress on the State’s indicators of program quality

Authority:  Section 432(a), GEPA; 20 U.S.C. 1231b-2(a); EDGAR, 34 CFR 76.401(c) and (d)(2) and 80.43


	The SEA may deny a continuation award to the project for reasons other than insufficient progress on the State’s indicators of program quality (for example, compliance reasons).  

1.  The SEA follows the procedures for a “GEPA section 432” formal hearing (see section A above).  

	D.  TEMPORARILY SUSPEND PAYMENT (mid-year, in whole or part)

Authority:  Section 440(b)(2), GEPA, 20 U.S.C. 1232c(b)(2); EDGAR, 34 CFR 80.43
	If the SEA has reason to believe that a local program has failed substantially to comply with any applicable Federal requirement, the SEA may suspend payment (in whole or part) to the local program.

1.  At least 15 days before the SEA suspends payment, the SEA provides the local program an opportunity to show cause why the suspension of payments should not be taken.

2.  The suspension may not continue in effect longer than 60 days, unless the SEA within that period provides the notice for a hearing required under Section E below.



	E.  WITHHOLD PAYMENT (mid-year, in whole or part)

Authority:  Section 440(b)(3), GEPA, 20 U.S.C. 1232c(b)(3); EDGAR, 34 CFR 80.43


	If the SEA has reason to believe that a local program has failed substantially to comply with any applicable Federal requirement, the SEA may withhold payment (in whole or part) from the local program.

1.  Before withholding payment, the SEA provides the local program reasonable notice and opportunity for a hearing before an impartial hearing officer.

2.  The SEA continues to withhold payment until satisfied that there is no longer a failure to comply substantially with any applicable Federal requirement.



	F.  TERMINATE PROJECT (mid-year involuntary termination)

Authority:  Section 432, GEPA, 20 U.S.C. 1231b-2; EDGAR, 34  CFR 80.43
	The SEA unilaterally (without the consent of the local project) may terminate (in whole or part) an award if the project materially fails to comply with any term of the award, whether stated in a Federal statute or regulation, an assurance, in a State plan or application, a notice of award, or elsewhere.   (If the SEA denies a continuation award at the end of a project year, the provisions under Sections B and C above apply.) 

1.  The SEA follows the procedures for a “GEPA section 432” formal hearing (see section A above).   



	G.  TERMINATE PROJECT (mid-year voluntary termination or termination by agreement)

Authority: EDGAR, 34 CFR 80.44


	Either the SEA or the local project may initiate a termination of an award with the consent of the project.  

1.  If the SEA initiates the termination (in whole or part) of the award with the consent of the local project, the two parties agree on the termination conditions, including the effective date and in the case of partial termination, and the portion to be terminated.  

2.  If the local project initiates the termination (in whole or part) of the award, the following procedures apply: 

· The project notifies the SEA in writing, setting forth the reasons for the termination, the effective date, and in the case of partial termination, the portion to be terminated. 

· In the case of partial termination, the SEA determines whether the remaining portion of the award will accomplish the purposes for which the award was made.  If the SEA determines that the remaining portion of the award will not accomplish that purpose, the SEA may terminate the award in its entirety under paragraph 1 above in this section or under Section G above.  


	H. ORDER REPAYMENT (of misspent or misapplied Federal funds)

Authority:  Section 432, GEPA, 20 U.S.C. 1231b-2; EDGAR, 34 CFR 76.401(d)(2), 76.783, and 80.43


	The SEA may disallow all or part of the cost of an activity or action not in compliance with the statute or regulations.  

1.  The SEA follows the procedures for a “GEPA section 432” formal hearing (see section A above).   

	I.  CONSIDER PROJECT AS “HIGH-RISK” 

Authority: EDGAR, 34 CFR 80.12
	The SEA may consider a local project “high risk” if the SEA determines that the project:

· has a history of unsatisfactory performance; or

· is not financially stable; or

· has a management system that does not meet the management standards in Part 80 of EDGAR; or

· has not confirmed to terms and conditions of previous awards; or

· is otherwise not responsible.  

1.  If the SEA makes an award to a project that it considers “high risk,” the SEA includes in the award special conditions and/or restrictions that correspond to the high risk condition.  Those special conditions/ restrictions may include:

· payment on a reimbursement basis;

· withholding authority to proceed to the next phase until the SEA receives evidence of acceptable performance within a given funding period;

· requiring additional, more detailed financial reports;

· additional project monitoring;

· requiring the project to obtain technical or management assistance; or

· establishing additional prior approvals.

2.  If the SEA imposes special conditions/restrictions on a project that it considers “high risk,” the SEA notifies the local project as early as possible, in writing, of:

· the nature of the special conditions;

· the reason(s) for imposing them;

· the corrective actions that the local project must take before the SEA will remove the special conditions/restrictions and the time allowed for the local project to complete the corrective actions; and

· the method that the local project uses to request reconsideration of the conditions/restrictions imposed.
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